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organizations urged brands to use disclosures and label 
commercial speech clearly. Two years later, in December 
2015, the FTC fi nally issued two new guidance docu-
ments: “Enforcement Policy Statement on Deceptively 
Formatted Advertisements”10 and “Native Advertising: 
A Guide for Businesses.”11 These documents confi rm that 
transparency and disclosures are crucial to ensuring that 
native advertising is not deceptive.

III. Current FTC Guidance

In announcing its new guidance, the FTC took pains 
to root its advice in long-standing principles interpret-
ing Section 5 of the FTC Act. This statute governs unfair 
or deceptive practices that affect consumers.12 The FTC 
starts with the presumption that the commercial nature of 
speech is of material concern to consumers since it is more 
likely to be biased: “Knowing the source of an advertise-
ment or promotional message typically affects the weight 
or credibility consumers give it. Such knowledge also may 
infl uence whether and to what extent consumers choose 
to interact with content containing a promotional mes-
sage.”13 To determine if the advertising is unfair or decep-
tive, the FTC considers the overall “net impression” on the 
reasonable consumer. Many factors infl uence “net impres-
sion” of advertising, including format, delivery method, 
audience, and content.14 

Even if advertising content were truthful, the FTC 
would still view the speech as deceptive if consumers 
do not appreciate that it is commercial speech right from 
the outset. The Enforcement Policy discusses the FTC’s 
history of enforcement action against misleading “door 
openers.”15 At one time, this concept referred to door-to-
door salesmen who tricked consumers into letting them 
into their homes without conveying that they were selling 
products. In today’s climate, the “door opener” can be 
a click-through ad, a headline that looks like news, or a 
social media post. The FTC clearly wants consumers to 
know they are looking at commercial speech before they 
click or tap to content. While industry members have 
questioned what harm comes from clicking, the FTC 
draws its current guidance from well-established law. The 
CAN-SPAM law requires that email subject lines convey 
clearly that the email is commercial content.16 The Tele-
marketing Sales Rules requires telemarketers to let people 
know upfront that they are selling goods or services.17 

In determining if the native advertising is deceptive 
or uses a “misleading door opener,” the FTC considers, 
among other things, “the similarity of [the ad’s] written, 
spoken, or visual style to non-advertising content offered 
on the publisher’s site,” “the degree to which [the ad] is 
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engine results. Advertising that feels and looks like edito-
rial platform content has existed for decades. In the age of 
social media, however, “native advertising,” as it is now 
often called, has become more confusing. Brands have 
become more sophisticated at disguising their advertising 
messages within the editorial content, making it more dif-
fi cult to differentiate commercial speech. The transition 
from editorial to sponsored content may be so seamless 
that consumers may not realize that they are perusing 
advertising. The Federal Trade Commission (“FTC”) re-
mains consistently concerned about native advertising’s 
potential to deceive consumers.1

“The FTC starts with the presumption 
that the commercial nature of speech is 
of material concern to consumers since it 
is more likely to be biased.”

II. History of FTC Activity on Native Advertising

The FTC fi rst started monitoring this form of ad-
vertising in 1917, scrutinizing vacuum cleaner reviews 
that failed to disclose that the author was an agent of the 
vacuum cleaner company.2 Fast-forwarding to 1967, the 
agency took action when a newspaper article seemed to 
be a restaurant review column, but in fact was advertis-
ing for the restaurant.3 

After years of consistent enforcement against com-
mercial speech disguised as editorial content,4 in Decem-
ber 2013 the FTC conducted its fi rst workshop on native 
advertising. The FTC’s goal was to examine the increas-
ingly “blurred lines” between advertising and digital 
content.5 While Ad Age editor Bob Garfi eld condemned 
the trend as a “hustle, a racket, [and] a grift,”6 other at-
tendees questioned whether today’s tech-savvy consum-
ers are more astute than their parents had been. They 
also pointed out that in the digital age much of the native 
content feels more editorial in nature than a product re-
view. Native content may speak to a brand’s philosophy, 
values and community connections, engaging consumers 
without even mentioning products or services.7 Work-
shop speakers also discussed the ameliorating factors 
of transparency and disclosure that have always been 
standards for ethical advertising.

After the workshop, the advertising industry relied 
on guidance from the American Society of Magazine 
Editors8 and the Interactive Advertising Bureau.9 These 
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Policy that consumers expect non-paid search results 
to be impartial. Consequently, such content requires a 
disclosure.25 The Business Guide provides some examples 
of paid content: “any link or other visual elements, for ex-
ample, webpage snippets, images, or graphics, intended 
to appear in non-paid search results.”26 Laura Sullivan 
explained: “If the search results would appear like any 
other article housed on a publisher site, then within the 
headline link there should be a disclosure.”27

The FTC’s guidance makes it clear that identifying 
commercial speech is a nuanced, fact-specifi c inquiry. If 
the brand and its counsel are uncertain of how to pro-
ceed, the Business Guide’s examples are a starting point 
for analysis. 

B.  What Should the Disclosures Say? 

Having identifi ed native content as potentially decep-
tive, counsel should direct marketers to make transparent 
disclosures that limit the risk of deception. The FTC pre-
fers clear, no-nonsense disclosures in “simple, unequivo-
cal” language.28 It has previously endorsed disclosures 
like “Ad,” “Advertisement,” “Sponsored Advertising 
Content,” etc. On the other hand, the FTC views as am-
biguous labels like “Promoted,” “Sponsored,” “Presented 
by,” “Promoted/Sponsored Story” or “More Content 
for You.”29 Undoubtedly, inside counsel will have some 
negotiating to do with the marketing team in following 
the FTC’s advice.

Similarly, just branding the content with a company 
logo is most likely an inadequate disclosure. While the 
logo may convey that an advertiser funded the content, 
it is inadequate to convey that the advertiser infl uenced 
the content.30 Another consideration in forming a disclo-
sure is the common language of the editorial platform. 
Counsel for brands should consider how other advertis-
ing material is labeled on the platform and adopt similar 
language. Ultimately, the FTC has made it clear that the 
“effectiveness of any [disclosure] is context driven.”31

C.  How Should Brands Make Their Disclosures? 

Disclosures are not a cure-all, even if they use unam-
biguous language. Per the FTC’s guidance, a disclosure 
must be clearly and conspicuously placed in relation to 
the native advertisement. Again, the FTC relies on stan-
dards it has enforced consistently with print or television 
advertising to delineate what “clear and conspicuous 
means.” The disclosure should be as close as possible to 
the content, in font and color that is easy to read and con-
trasts with the background. In some instances, borders to 
offset the advertising from editorial text may be appropri-
ate. In videos, the disclosures should be on screen long 
enough to be noticed, read and understood. Audio disclo-
sures should be read at a cadence and volume that allows 
consumers to understand their meaning.32 Notably, the 
FTC refers businesses to another business guidance docu-
ment for more details on disclosures,”.com Disclosures: 

distinguishable from other content,” “expectations based 
on consumers’ prior experience [with the editorial medi-
um]” and disclosures or qualifi ers in the advertisement.18

Together, the Enforcement Statement and Business 
Guide provide direction to marketers. The Business 
Guide, in particular, provides a number of specifi c exam-
ples that provide insight into how the FTC may enforce 
the law. Legal counsel should ponder the questions listed 
below while reading these documents and advising the 
marketing team what disclosures may be necessary in 
advertising.

A. Does the Content Require a Disclosure?

A threshold question is whether the content is adver-
tising or editorial. Digital media has brought about the 
proliferation of many different types of native advertis-
ing: advertising provided exclusively and directly from 
the brand; branded content that is relevant to and funded 
by the brand, but coming from a third party; or content 
that the advertiser and publisher jointly produce with 
advertiser approval. Not all native advertising requires a 
disclosure.19 

The FTC permits some native content to be seen as 
editorial in nature. For instance, Example 2 in the Busi-
ness Guide cites an article about vacation spots “present-
ed by” a running-shoe company. The article was accom-
panied by the company’s logo, but it did not mention any 
company products.20 The FTC would not require a disclo-
sure in this instance because the article, itself, is editorial 
and the “presented by” tag and logo are self-explanatory 
clearly commercial advertising. In contrast, in Example 
6, an article in a news magazine sponsored by an adver-
tiser and mentioning its products requires a disclosure 
when it resembles a news article.21 Laura Sullivan of the 
FTC’s Division of Advertising Practices has indicated that 
content that is related solely to “brand integrity, brand 
equity, or improv[ing] the brand image, it [may not be 
considered] advertising.”22

The Business Guide also analyzes re-purposed con-
tent. Example 8, for example, features an advertiser who 
republishes an unsolicited third-party favorable review.23 
The review itself would not constitute advertising, but if 
the advertiser places it into third party media, that place-
ment is an “ad” requiring disclosure. More nuanced ex-
amples in the Business Guide revolve around shares and 
their context. What are the reasonable expectations of the 
viewer in these circumstances? If the share comes directly 
from a company, a disclosure is likely necessary as op-
posed to a share coming through a different independent 
site.24 The Business Guide examples make it clear that if 
the advertiser’s content facilitates sharing (with social 
media buttons, for example), the share link must contain 
a disclosure. 

Paid content that appears in non-paid search results 
are also problematic. The FTC opines in the Enforcement 
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The L&T case represents a step forward in the 
FTC’s enforcement activity as it is closing the case with 
a consent order rather than a closing letter (as it had in 
previous E&T Guides’ cases). The fi nal consent order, ap-
proved just two months after its initial release, prohibits 
L&T from “misrepresent[ing], in any manner, expressly 
or by implication, that paid commercial advertising is a 
statement or opinion from an independent or objective 
publisher or source.”37 In addition, the consent contained 
prohibitions regarding misleading endorsements and 
required disclosures. Finally, the consent order picks up 
the comprehensive monitoring requirements established 
pursuant to case law interpreting the E&T Guides.38 L&T 
must have procedures to monitor infl uencer posts, obtain 
separate signed acknowledgements regarding disclosure 
requirements, and terminate social infl uencers after two 
violations. These monitoring requirements, while closely 
tied to the E&T Guides, should also guide inside counsel 
when determining how to set up internal procedures on 
native advertising cases. 

In addition, the Lord & Taylor case demonstrates the 
close intersection between testimonial and endorsements 
and native advertising campaigns. In-house counsel 
should be particularly careful when reviewing infl uencer-
marketing campaigns that have native advertising com-
ponents. The FTC has clearly left the education phase on 
the E&T Guides, and if a campaign has native advertising 
components, attorneys may fi nd themselves defending 
charges under both the E&T Guides and the Enforcement 
Policy. 

V. Practice Tips
When working with brand marketers on native 

advertising concepts, in-house attorneys should keep 
them focused on the guiding principles of transparency 
and disclosure. In deciding whether advertising requires 
disclosures, counsel can coach clients with the following 
practice tips:

• Err on side of transparency. 

• Consumers must know content is commercial 
speech before they interact with it.39

• Disclosures should change or clarify the meaning of 
the advertising message, making it crystal clear that 
the advertising message is commercial speech.

• Disclosures should be in simple language and 
placed in a clear and conspicuous location.

• In-text disclosures may not be suffi cient. They 
should be proximate to the headline on the left side.

• Click-through ads require disclosures on both the 
originating page, even if it is a newsfeed, and the 
click-through itself.

How to Make Effective Disclosures in Digital Advertising.”33 
That guide states that disclosures in digital media should 
be “unavoidable” to the consumer, and this principle 
should inform all of counsel’s advice to its brand market-
ing team.34

D.  Where Should the Disclosure Go? 

Disclosures should be located to match consum-
ers’ normal viewing predilections. They should be near 
headlines or the top of the content. If text fl ows from left 
to right, disclosures should be placed on the left side of 
the copy. If a focal point of the ad is graphic, however, 
the disclosure might need to be placed near that focal 
image. In addition, the ad’s disclosures need to be plat-
form responsive, even in the mobile context. Finally, the 
disclosure likely will be necessary multiple times, fi rst at 
the originating link before the consumer views the native 
content, and then again on the click-through material.35

”When working with brand marketers 
on native advertising concepts, in-house 
attorneys should keep them focused on 
the guiding principles of transparency 
and disclosure.” 

IV. FTC’s First Enforcement Action on Native 
Advertising

Industry members were surprised to see swift en-
forcement of the FTC’s Enforcement Policy. On March 15, 
2016, the FTC announced its fi rst consent order dealing 
with the Enforcement Policy. Retailer Lord & Taylor 
(“L&T”) had run a highly successful social media “prod-
uct bomb” campaign in March 2015 to launch its apparel 
line Design Lab. The campaign focused on one paisley, 
asymmetrical dress. L&T contracted with Nylon, an 
online fashion magazine, to run an article about the col-
lection and feature the paisley dress. L&T also required 
Nylon to post a photo of the dress on its Instagram page. 
L&T reviewed both the article and the Instagram post 
before publication but failed to require a disclosure that 
they were paid advertising. Instead, the FTC alleged that 
L&T falsely and deceptively presented Nylon’s content as 
independent opinion about the Design Lab line.

The FTC also focused on the signifi cant lapses pursu-
ant to the FTC’s Endorsement & Testimonial Guides.36 
L&T paid fi fty independent infl uencers between $1,000-
$4,000 and gave them all the dress. In return, the infl u-
encers posted photos of themselves wearing the dress on 
Instagram on the “product bomb” weekend, identifying 
their posts with L&T and Design Lab tags. Again, while 
L&T preapproved the posts, even editing some of them, 
the retailer failed to require a disclosure of the material 
connection between the infl uencers and L&T.
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that takes the form of news/feature stories, product 
reviews, investigative or scientifi c reports, or phony 
government or business endorsements.44 Counsel should 
look to implement monitoring programs with teeth, mod-
eled after the L&T case, that demonstrate a strong com-
mitment to transparency. Such programs may be the best 
safe harbor available against enforcement.

It is also crucial to remember that the FTC’s guidance 
does not only apply to advertisers but also to their agen-
cies. The Business Guide states, “In appropriate circum-
stances, the FTC has taken action against other parties 
who helped create deceptive advertising content—for 
example, ad agencies and operators of affi liate advertis-
ing networks.”45 

Going forward, counsel for brands and their agencies 
should immediately implement internal reviews of their 
advertising practices to reach philosophical and practical 
conclusions about their native advertising programs. 
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